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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01341 
CASE NAME:  ANM SALES, INC VS. NIKKI BOWERY 
 *HEARING ON MOTION IN RE:  MOTION FOR SANCTIONS (BY PLAINTIFF'S EXPARTE APP FILED 
10/31/22)  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s motion for sanctions is denied. Plaintiff cites no statute upon which sanctions could be 
ordered. Defendant attempted to comply with the settlement agreement but plaintiff’s 
transportation vehicle was always late. The parties should continue to work together to allow plaintiff 
to pick up the car.  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  C22-01381 
CASE NAME:  JOSEPH ABANGAN VS. GERSHON LURIA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: SANCHEZ, DAVID 
*TENTATIVE RULING:* 
 
Motion granted. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-01381 
CASE NAME:  JOSEPH ABANGAN VS. GERSHON LURIA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: ABANGAN, JOSEPH 
*TENTATIVE RULING:* 
 
Motion granted.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC17-01417 
CASE NAME:  DI LORETO  VS.  CHASE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  SPECIALIZED LOAN SERVICING LLC 
*TENTATIVE RULING:* 
 
Withdrawn by the moving party. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC17-01417 
CASE NAME:  DI LORETO  VS.  CHASE 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  U.S. BANK, N.A. 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion for summary judgment brought by defendant 

U.S. Bank.  The motion is opposed by plaintiff Theresa Di Loreto.  The motion is directed to the 

First Cause of Action for violation of the Homeowner Bill of Rights (“HBOR”), and the Second Cause 

of Action for violation of the Unfair Competition Law (“UCL”), as stated in plaintiff’s Fifth Amended 

Complaint, filed on June 28, 2021. 

 Defendant’s motion is granted.  Defendant shall prepare a proposed judgment of dismissal, 
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separate from any formal order on the motion, and shall submit that proposed judgment to plaintiff’s 

counsel for approval as to form. 

 A. Preliminary Matters. 

 Defendant’s request for judicial notice is granted. 

 The Court’s grant of summary judgment shall not prejudice any right plaintiff may have to file 

a post-judgment motion for attorney fees under section 2924.12 of the Civil Code, which provides 

in pertinent part as follows: 

(h) A court may award a prevailing borrower reasonable attorney’s fees and 

costs in an action brought pursuant to this section.  A borrower shall be 

deemed to have prevailed for purposes of this subdivision if the borrower 

obtained injunctive relief or was awarded damages pursuant to this section.  

[Emphasis added.] 

(Civ. Code, § 2924.12, subd. (h).)  If plaintiff chooses to bring such a motion, plaintiff’s counsel should 

note that the statutory attorney fees provision is discretionary, and that the Court would focus on the 

portion of the total attorney fees that was specifically incurred in obtaining and maintaining the 

preliminary injunction in this action. 

 B. The First Cause of Action. 

 The First Cause of Action is for an alleged HBOR violation: recording a notice of trustee’s sale 

at a time when a complete application for a loan modification was pending.  The Court grants 

defendant’s motion as to this cause of action, based on the following analysis. 

  B-1. The Correct Statute. 

 Defendant’s first argument is that plaintiff cites the wrong HBOR statute: Civil Code section 

2924.11, instead of Civil Code section 2923.6.  The Court rejects this argument for the same reasons 

stated in the Court’s uncontested ruling on defendant’s demurrer to the Third Amended Complaint.  

The Court overruled defendant’s demurrer to the First Cause of Action, as stated in the Third 

Amended Complaint, even though the cause of action references Civil Code section 2924.11: 

Plaintiff has adequately alleged a material violation of Civil Code section 2923.6 

occurring in July 2017.  This cause of action did not abate, under the authority of 

Senate Bill 818.  Defendants shall file an answer by the due date stated above. 

(Minute Order, dated 12-19-18.  See also defendant’s Notice of Ruling, filed on 1-11-19.) 

  B-2. Remedy. 

 Defendant’s second argument is that plaintiff no longer has an HBOR remedy, because 
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plaintiff has paid off the subject mortgage loan and has sold the subject residence to a third party.  

The Court finds that this argument has merit, and that it fully supports granting defendant’s motion. 

Plaintiff concedes that defendant never conducted a trustee’s sale, and so never recorded a 

trustee’s deed.  For this reason, plaintiff’s HBOR remedy has always been limited to injunctive relief: 

(a) (1)   If a trustee’s deed upon sale has not been recorded, a borrower may 

bring an action for injunctive relief to enjoin a material violation of Section 

2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17. 

(2)   Any injunction shall remain in place and any trustee’s sale shall be 

enjoined until the court determines that the mortgage servicer, mortgagee, 

trustee, beneficiary, or authorized agent has corrected and remedied the 

violation or violations giving rise to the action for injunctive relief.  An 

enjoined entity may move to dissolve an injunction based on a showing that 

the material violation has been corrected and remedied. 

(Civ. Code, § 2924.12, subd. (a).) 

 Plaintiff further concedes that she has now paid off her loan, that she has sold the subject 

residence to a third party, and that defendant has reconveyed the subject deed of trust.  (See 

Defendant’s RJN, Exhs. “F”, “G”, and “H”.)  Accordingly, there is no longer the possibility of a trustee’s 

sale that could be the subject of an injunction.  HBOR has served its purpose, giving plaintiff time to 

find an alternative to foreclosure, and the sole remedy that was ever available to plaintiff — 

injunctive relief — is now moot.  (See Coury v. Caliber Home Loans, Inc. (N.D.Cal. Nov. 29, 2016, 

No. 16-cv-05583-RS) 2016 U.S.Dist.LEXIS 164512, at *5-6.) 

 In the opposition memorandum’s discussion of available remedies, plaintiff argues only that 

she may be entitled to claim attorney fees.  The Court has preserved any right plaintiff may have to 

claim attorney fees in Part A of this ruling above.  

  B-3. Status As Borrower. 

 In light of the Court’s finding that the HBOR cause of action is moot, the Court need not reach 

the issue of whether plaintiff might still be deemed a “borrower” within the meaning of HBOR.  (See 

Civ. Code, § 2920.5, subd. (c).)  The Court notes for the record that this issue might not be quite as 

simple as defendant argues, but there is no need to address it. 

 C. The Second Cause of Action. 

 The Second Cause of Action for violation of the UCL is derivative of the First Cause of Action.  
Accordingly, the Second Cause of Action fails for the same reason stated above: it is moot. 
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6. 9:00 AM CASE NUMBER:  MSC19-00215 
CASE NAME:  BAKTHJOU VS STATE OF CALIFORNIA, ET AL. 
 *HEARING ON MOTION IN RE:  TO WITHDRAW AS COUNSEL  
FILED BY: BAKTHJOU, BITA 
*TENTATIVE RULING:* 
 
Denied without prejudice. No proof of service of hearing date. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-00735 
CASE NAME:  ISLAND BREEZE SYSTEMS CA, L.L.C. VS ONE GRO INC. 
 HEARING ON DEMURRER TO:  FOURTH AMENDED COMPLAINT  
FILED BY: ONE GRO, INC AN OREGON CORPORATION 
*TENTATIVE RULING:* 
 

Defendants One Gro, Inc., an Oregon corporation d/b/a One Gro Investment Group, Daniel 
Isaacson, Peter Perisin and Placido Martinez, Jr. demur to the fourth cause of action (for fraudulent 
concealment) in the Fourth Amended Complaint (“4AC”). They also move to strike portions of the 
4AC.  

As discussed below, the demurrer is overruled. The motion to strike is granted as to the new 
causes of action (2, 3, 5, 6, 7, 9, 10, 12, 13, 14, 15, 17 and 18), and otherwise denied, as discussed 
below. This order is without leave to amend, but without prejudice to plaintiff making the appropriate 
motion seeking leave to amend.  

Defendants One Gro, Daniel Isaacson, Peter Perisin and Placido Martinez, Jr. shall file and 
serve their answers on or before November 28, 2022. 

I. Background 

Plaintiff, Island Breeze Systems CA, LLC, and defendant One Gro, Inc., entered into a series of 
agreements beginning in May 2017: first a terms sheet on May 5, 2017, memorialized by a Service 
Agreement and License on June 12, 2017. One Gro breached the Service Agreement and License. 
Then, on October 5, 2017 plaintiff and One Gro entered into the Amended and Restated Service 
Agreement and License, but upon breach by One Gro, they entered into a First Amended Service 
Agreement and License on December 5, 2017. When One Gro breached that agreement, plaintiff filed 
a demand for arbitration on February 12, 2019, pursuant to the terms of the Amended and Restated 
Service Agreement and License. Following plaintiff’s demand for arbitration, but before the 
arbitration took place, the parties reached a Settlement Agreement on April 11, 2019. (4AC, ¶¶10-33; 
Settlement Agreement attached to 4AC as Exhibit A.) 

The Settlement Agreement provided for the mutual release of claims, as well as a schedule of 
payments by One Gro to plaintiff, totaling payments of $450,000. It attached several exhibits: (A) a 
promissory note (“Note”), (B) a security agreement between plaintiff on the one hand and One Gro 
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and its board members (board members include Lawrence Souder as well as the individual 
defendants here: Daniel Isaacson, Peter Perisin, Placido Martinez Jr.) on the other (“Security 
Agreement”), (C) a confession of judgment stating Isaacson and One Gro are liable to plaintiff in the 
amount of $500,000, dated April 12, 2019, and (D) a personal guaranty of Daniel Isaacson 
guaranteeing the Note and Settlement Agreement (“Guaranty”). The Settlement Agreement stated 
the attached exhibits were to “secure the obligations set forth in [the] Settlement Agreement.” 

One Gro then made initial payments of approximately $50,000 pursuant to the Settlement 
Agreement, but none after August 15, 2019. (4AC, ¶69.) On November 25, 2019, parties modified the 
payment provisions of the April 11th Settlement Agreement, but otherwise left most terms intact. 
(4AC, ¶70; Ex. B.) 

Because One Gro defaulted on the November 25, 2019 agreement (“Settlement Agreement,” 
as modified), and because informal efforts at resolution were unsuccessful, plaintiff filed this action 
on April 20, 2020. (4AC, ¶55.) After this action was filed, plaintiff also filed a separate case in Oregon 
based solely on the confession of judgment attached to the settlement agreement. A judgment was 
issued in that case in August of 2020 for $562,537.85. Collection efforts, including a judgment debtor 
examination, have commenced in Oregon based on that judgment. (See Defendants’ Request for 
Judicial Notice in Support of Demurrer, Ex 3.) 

Since April of 2020, there have been multiple procedural challenges, pleading challenges, and 
stipulated amendments: defaults have been entered and set aside and an unopposed motion to 
quash was granted in favor of defendant Lawrence Souder. A Second Amended Complaint was filed 
pursuant to stipulation, followed by a motion for judgment on the pleadings, a substantive ruling on 
which was avoided when plaintiff sought leave to amend.   

The Third Amended Complaint, filed in February 2022, was the first version of the complaint 
which came before the Court in the context of a substantive hearing. It alleged five causes of action: 
(1) Breach of Contract (Settlement Agreement) - against One Gro, (2) Breach of Contract (Promissory 
Note) - against One Gro, (3) Breach of Contract (Security Agreement) – against the individuals, (4) 
Breach of Contract (Guaranty) – against Daniel Isaacson, and (5) Fraud -Deceit and Concealment – 
against all defendants. On August 17, 2022, the Court sustained defendants’ demurrer to the third 
and fifth causes of action, with leave to amend, and granted defendants’ motion to strike (which was 
unopposed). 

Plaintiff filed its 4AC on August 29 .2022, making various changes. Among the changes were 
remedying issues mentioned in the Court’s order. Plaintiff also added 13 “causes of action,” as well as 
alter ego allegations, and plaintiff expanded the parties against whom various causes of action were 
asserted. The causes of action, as described in the 4AC are titled as follows: 

1. Breach of Contract (Settlement Agreement) Against All Defendants  

2. Breach of the Implied Covenant of Good Faith and Fair Dealing (Settlement 
Agreement) Against All Defendants 

3. Intentional Misrepresentation (Settlement Agreement) Against All Defendants 
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4. Fraudulent Concealment (Settlement Agreement) Against All Defendants 

5. False Promise (Settlement Agreement) Against All Defendants 

6. Negligent Misrepresentation (Settlement Agreement) Against All Defendants 

7. Violation of California's Unfair Competition Law ("UCL") 

8. Breach of Contract (Promissory Note) Against All Defendants 

9. Breach of the Implied Covenant of Good Faith and Fair Dealing (Promissory Note) 
Against All Defendants 

10. False Promise (Promissory Note) Against All Defendants 

11. Breach of Contract (Security Agreement) Against All Defendants 

12. Breach of the Covenant of Good Faith and Fair Dealing (Security Agreement) Against 
All Defendants 

13. Intentional Misrepresentation (Security Agreement) Against All Defendants 

14. Fraudulent Concealment (Security Agreement) Against All Defendants 

15. False Promise (Security Agreement) Against All Defendants 

16. Breach of Contract (Isaacson Guaranty) Against Isaacson 

17. Breach of the Covenant of Good Faith and Fair Dealing (Isaacson Guaranty) Against 
Isaacson 

18. False Promise (Isaacson Guaranty) Against Isaacson 

After meeting and conferring with plaintiff’s counsel, defendants filed the present demurrer 
and motion to strike. 

II. Demurrer  

Defendant demur on the grounds that (1) the Fourth Cause of Action fails to state facts 
sufficient to constitute a cause of action, and (2) the Fourth Cause of Action is uncertain. (See Notice 
of Demurrer, 2:2-4.)  

A. Standard 

A demurrer tests the sufficiency of a complaint by raising questions of law. In determining the 
merits of a demurrer, all material facts pleaded in the complaint and those that arise by reasonable 
implication, but not conclusions of fact or law, are deemed admitted by the demurring party. The 
complaint must be construed liberally by drawing reasonable inferences from the facts pleaded. 
(Wilner v. Sunset Life Ins. Co. (2000) 78 Cal.App.4th 952, 958, citations omitted.) The traditional rule is 
that “in testing a pleading against a demurrer the facts alleged … are deemed to be true, however 
improbable they may be.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 
604.)  
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B. Request for Judicial Notice 

In support of the demurrer, defendants request judicial notice of the Third Amended 
Complaint and the Court’s Order After Hearing on the demurrer to that pleading. The request is 
granted. 

C. Discussion  

1) Uncertainty 

Defendants’ demurrer for uncertainty is essentially unsupported by any argument. The Court 
construes this as an admission on their part that uncertainty is not a ground for the Court to sustain 
its demurrer. (See Rule of Court 3.1113.)   

In any event, uncertainty is a disfavored ground for sustaining a demurrer, and a demurrer for 
uncertainty will be sustained only when the pleading is such that the responding party cannot even 
discern what it must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 
139.) The 4AC here meets that low bar. The Court expects that any lingering issues can be illuminated 
through discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616 [“demurrer for 
uncertainty is strictly construed, even where a complaint is in some respects uncertain, because 
ambiguities can be clarified under modern discovery procedures”].)  

On the grounds of uncertainty, the demurrer is overruled.  

2) Failure to State Facts Sufficient to Constitute a Cause of Action 

The 4AC states that the settlement agreement was secured by a security interest in stock 
owned by One Gro's Board Members, who affirmatively represented a lack of any other competing 
lien: “Debtor and each Board Member warrants and covenants that to the best of their knowledge (a) 
No other creditor has a security interest in the Collateral. And (b) Each Board Member is the owner of 
the Collateral free from any adverse lien or encumbrance except this lien described in this Security 
Agreement.” (4AC, ¶¶37-39.) Despite this representation, defendants were aware that they had 
entered into a Secured Convertible Promissory Note with Michael Origer and others (“Origer Note”), 
and that they had defaulted on the Origer Note, but failed to disclose these facts. (4AC, ¶¶42-48, 84.) 
Defendants intended to deceive plaintiff by concealing those facts and, had plaintiff known about the 
Origer Note at the time it entered into the settlement agreement, plaintiff would not have entered 
into the transaction. (4AC, ¶¶88-89.) 

Defendants argue this cause of action fails because it lacks the requisite specificity. On reply, 
they also raise several additional arguments (no duty to disclose, conduct was at most a breach of 
contract, and the allegations fail to state materiality and causation).  

The Court disagrees that any additional specificity here is required. Each of the individual 
defendants signed the Security Agreement attached to the Settlement Agreement. The facts, as 
pleaded, are that each of those individuals were aware of the true facts, which they concealed upon 
entering into the transaction. Nor does any failure to mention the plaintiff’s company representative 
by name show a failure to plead “to whom” the fraud was directed. The Security Agreement attached 
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to the 4AC was signed by Michael Hartman on behalf of plaintiff. This is sufficient. 

As to the arguments improperly raised on reply, they are also unavailing. The defendants 
have overlooked the Court’s discussion of the duty to disclose, as previously set forth in the Order 
After Hearing on the demurrer to the Third Amended Complaint: “Plaintiff alleges, in connection with 
the Settlement Agreement, defendants made the false representation that no other entity had a 
security interest in the collateral, and as such in the assets of the company. This qualifies as an 
affirmative statement that could give rise to a duty to disclose.” (Order After Hearing, Ex. 1 to RJN in 
Support of Demurrer, citations omitted.) The issue of materiality was also addressed in that Order: 
“Materiality is a question of fact for the jury, unless the fact misrepresented is so obviously 
unimportant that the jury could not reasonably find that a reasonable man would have been 
influenced by it.” (Order After Hearing, Ex. 1 to RJN in Support of Demurrer, citations omitted.)  

Finally, defendants’ argument that the concealment was merely a breach of contract based 
on the inclusion of affirmative covenants that are now cast as false overlooks the allegations as set 
forth in the pleading. At this stage in the proceeding, the facts, and mental state of defendants, are 
accepted as true. To assume no fraudulent intent, despite the allegations, misunderstands the 
purpose of a demurrer. 

The demurrer is overruled on the grounds that the 4AC fails to state a cause of action for 
fraud.  

III. Motion to Strike 

Defendants request that the Court strike several categories of allegations from the 4AC, 
including:  

(1) New Causes of Action (which defendants aver include 2, 3, 5, 6, 7, 9, 10, 12, 13, 14, 15, 17 
and 18),  

(2) Alter Ego Allegations directed at piercing the One Gro corporate entity (4AC, ¶¶12-14),  

(3) certain causes of action as now alleged against individual defendants Daniel Isaacson, 
Lawrence Souder, Peter Perisin and Placido Martinez, Jr. (4AC at 17:24 and ¶¶59-74 [1st 
COA]; 4AC at 26:7 and ¶¶117-124 [8th COA]; 4AC at 29:21 and ¶¶143-159 [11th COA].) 

(4) allegations labeled “Punitive Damages Allegations” in defendants’ motion, including the 
prayer for such damages, as well as statements of intent and reliance that are necessary to 
pleading fraud, 

(5) allegations labeled “Attorney’s Fees Allegations” in defendants’ motion, including the 
prayer for attorneys’ fees, plaintiff’s statement that the Settlement Agreement allows for 
such fees, and references to “paragraph 5 of the Secured Installment Promissory Note.” 

and 

(6) allegations labeled “Irrelevant/Conclusory Allegations” that concern the plaintiff’s legal view 
of certain testimony provided at a debtor exam. (4AC, ¶57.)  
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Plaintiff opposes the motion, asserting that striking any portion of the 4AC would be 
inappropriate. 

A. Standard 

The Court may, in its discretion and upon a motion to strike by defendant: (a) strike out any 
irrelevant, false, or improper matter inserted in any pleading, or (b) strike out all or any part of any 
pleading not drawn or filed in conformity with the laws of this state, a court rule, or an order of the 
court. (Code Civ. Proc., §§ 435-436.) The matter must appear on the face of the complaint, or be 
subject to judicial notice. (Code Civ. Proc., § 437.)   

B. Requests for Judicial Notice 

In support of their motion to strike defendants have filed two requests for judicial notice (one 
with the moving papers and one with the reply). The subject of both requests is primarily various 
documents filed in this case including, inter alia, the Third Amended Complaint and the Order After 
Hearing on the demurrer to that pleading. They also request notice of the Order for Examination of 
Judgment Debtor in the Oregon case. These requests are granted. 

C. Discussion 

(1) New Causes of Action 

Defendants seek to strike entirely new causes of action based on the Court’s previous order 
only allowing amendment of two of the five causes of action—both of which still appear in the 4AC. 
Plaintiff opposes the motion to strike, arguing the causes of action aren’t “new” because they are not 
based on any new facts.  

Defendants are correct that “when a trial court sustains a demurrer with leave to amend, the 
scope of the grant of leave is ordinarily a limited one. It gives the pleader an opportunity to cure the 
defects in the particular causes of action to which the demurrer was sustained, but that is all. […]The 
plaintiff may not amend the complaint to add a new cause of action without having obtained 
permission to do so, unless the new cause of action is within the scope of the order granting leave to 
amend.” (Community Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 
Cal.App.4th 1317, 1329, citations omitted.) Based on this rule, plaintiff exceeded the scope of the 
Court’s order on the previous demurrer as it expanded the contents of the 4AC significantly.  

Plaintiff points out case law discussing that this rule applied strictly would prohibit nearly all 
amendments. It is true that, where a cause of action is not at first stated, it is only through additional 
content, and perhaps even through additional causes of action, that a pleading can be cured. 
(Klopstock v. Superior Court of San Francisco (1941) 17 Cal.2d 13, 20 [while “the court's power to 
permit amendments of pleadings is not unlimited […] it is obvious that the unqualified way in which 
the rule is sometimes stated -- i.e., that a new or different cause of action cannot be introduced by 
amendment -- cannot be accepted.”]) 

Here, however, the circumstances are less nuanced than those discussed in Klopstock. In this 
case, the Court’s order permitted plaintiff to amend its complaint in order to state two causes of 
action: one for breach of contract and one for concealment. The amended breach cause of action 
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remains in the 4AC, and is not challenged on demurrer, while concealment has also been sufficiently 
stated and remains in the 4AC (as discussed above).  

The additional causes of action each may be based, as plaintiff asserts in the opposition, on 
the same basic set of facts. However, whether the causes of action are duplicative, or whether they 
have been sufficiently stated as to each transaction, and all accompanying analyses, exceeds the 
scope the briefs here, and would be better suited for another procedural device.  

In sum, the addition of new causes of action was not permitted by the order and no new 
cause of action was necessary to achieve the sufficiency of those previously challenged.  

The motion to strike is granted as Causes of Action 2, 3, 5, 6, 7, 9, 10, 12, 13, 14, 15, 17 and 18 
in their entirety. 

(2) Alter Ego Allegations and Causes of Action Now Asserted Against Defendants 
in their Individual Capacities 

Defendants argue that the new piercing allegations in the 4AC are not permitted. Plaintiff 
argues such allegations can be added at “virtually any time.” (Opposition, 5:22.) Defendants fail to 
respond to this argument in the reply.  

The request to strike alter ego allegations is not properly tailored. A motion to strike is to be 
used sparingly, not as a line item veto. (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1683.) 
While a motion to strike is addressed to the sound discretion of the trial court, a matter which is 
essential to a cause of action cannot be stricken. (Clements v. T.R. Bechtel Co. (1954) 43 Cal.2d 227, 
242; Ferraro v. Camarlinghi (2008) 161 Cal.App.4th 509, 528.) The notice of motion describes text 
beyond that it claims to target. For example, defendants seek to strike text from the second and 
twelfth causes of action, despite labeling this as the first and eleventh causes of action (see Notice of 
Motion, 2:9-11 and 2:16-18). They also include causes of action properly asserted against One Gro 
(See, e.g., 4AC, ¶¶59-65 related to cause of action for breach of Settlement Agreement).  

Further, to the extent any cause of action is now asserted against an individual defendant, the 
individuals have been involved in this litigation from its inception and been on notice of what was 
being alleged.  

As to the alter ego allegations and any cause of action against an individual not otherwise 
stricken as a “new” cause of action, the motion is denied. 

(3) Punitive Damages Allegations 

Defendants’ challenge to the punitive damages allegations is based on their position that 
plaintiff failed to allege fraud, which is discussed above. Because the Court has overruled the 
demurrer to plaintiff’s cause of action for fraudulent concealment, punitive damages are properly 
pleaded. 

The motion to strike is denied as to punitive damages allegations. 

(4) Attorneys’ Fees Allegations 
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Defendants assert numerous excerpts of the 4AC should be stricken because they claim 
entitlement to attorneys’ fees under “paragraph 5 of the Secured Installment Promissory Note.” They 
point to language in the Settlement Agreement stating that each party’s attorneys’ fees “arising from 
the actions of its own counsel in connection with the Complaint, this Settlement Agreement and the 
matters and documents referred to herein, the filing of a Dismissal of the Complaint, and all related 
matters,” are to be born by the parties themselves.  

Plaintiff argues the Settlement Agreement does allow for fees “by and through its parts,” 
because the Promissory Note (an exhibit to the Settlement Agreement) specifically refers to collection 
costs incurred, including attorneys’ fees. 

The arguments by both sides highlight an ambiguity created by the Settlement Agreement’s 
incorporation of its exhibits. Regardless of the ultimate merit of these arguments, this is a contractual 
interpretation issue not readily resolved on the face of the pleadings or by matters subject to judicial 
notice. As such, striking the allegations would be premature.  

The motion is denied as to “Attorneys’ Fees Allegations” (4AC, ¶¶34, 74, 124, 132, 142, and 
Prayer for Relief ¶6). 

(5) “Irrelevant/Conclusory” Allegations 

Defendants seek to strike a reference to deposition testimony in which Defendant Isaacson 
allegedly admitted a lack of intent to comply with the settlement agreement. The quoted testimony is 
omitted from defendants’ notice of motion, but the memorandum of points and authorities appears 
to argue the entire quote should be stricken based on relevance. (Memorandum of Points and 
Authorities in Support of Motion to Strike, 9:5-8.) While the quoted text may be insufficient to sustain 
any particular cause of action, the Court declines to limit the scope of the pleading based on 
relevance at this stage. 

The motion to strike is denied with respect to paragraph 57.  

D. Leave to Amend 

Because plaintiff has had multiple opportunities to craft a complaint that adequately asserts 
its claims, and because plaintiff has opted not to oppose several challenges to the pleadings, no 
further automatic amendments will be permitted. However, this ruling is without prejudice to any 
further stipulated amendments, or any motion for leave to amend should plaintiff choose to bring 
one.  

E. No Fees Awarded for Bringing this Motion 

Defendants argue they should be awarded fees for bringing this motion. The authority they cite refers 
to the language in Code of Civil Procedure, § 436 which states a court may grant a motion to strike 
“upon terms it deems proper.” An award of fees to defendants, accompanied by only limited success 
on their motion to strike, would not constitute “proper terms” here. 
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8. 9:00 AM CASE NUMBER:  MSC20-00735 
CASE NAME:  ISLAND BREEZE SYSTEMS CA, L.L.C. VS ONE GRO INC. 
 *HEARING ON MOTION IN RE:  TO STRIKE FOURTH AMENDED COMPLAINT  
FILED BY: ONE GRO, INC AN OREGON CORPORATION 
*TENTATIVE RULING:* 
 
Please see Line 7. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-02211 
CASE NAME:  ARELLANO VS TOBAR 
 *HEARING ON MOTION IN RE:  FOR APPLICATION FOR DETERMINATION OF GOOD FAITH 
SETTLEMENT  
FILED BY: VIRDI, SURJIT 
*TENTATIVE RULING:* 
 
Motion granted. The court will sign the order provided. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02635 
CASE NAME:  CELESTINO VS BUR 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: CELESTINO, LISBEIDY 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC22-00031 
CASE NAME:  HAGHIRI VS. NATIONSTAR MORTGAGE 
 *HEARING ON MOTION IN RE:  FOR JUDGMENT ON THE PLEADINGS  
FILED BY: NATIONSTAR MORTGAGE LLC 
*TENTATIVE RULING:* 
 
The motion has been continued to 9:00 a.m. on December 14, 2022. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  N22-1740 
CASE NAME:  PROBER & RAPHAEL, ALC VS. RESIDENT OF PROPERTY SUBJECT TO FORECLOSURE SALE 
 HEARING ON PETITION IN RE:  UNRESOLVED CLAIMS FILED BY PROBER & RAPHAEL, ALC  
FILED BY:  
*TENTATIVE RULING:* 
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The court continues the matter to November 30, 2021 at 9:00 a.m. 
 

 

  

    

13.   9:00 AM CASE NUMBER:  N22-1975 
CASE NAME:    
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  SIEMENS CORPORATION 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
 

 

  

    

14.   9:00 AM CASE NUMBER:  N22-1976 
CASE NAME:    
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  WARNER, RYAN 
*TENTATIVE RULING:* 
  
The minor’s compromise is approved. 
 

 

  

 

ADD-ON 
 

 

    

15. 8:31 AM CASE NUMBER:  MSC19-00347 
CASE NAME:  RILEY VS NEMIROFSKY/EXPHAND, INC. 
 HEARING ON ORDER OF EXAMINATION IN RE:  FRANK NEMIROFSKY  
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear. 
 

 

    

16. 9:02 AM CASE NUMBER:  MSN21-2307 
CASE NAME:  IN RE: 817 MAISON WAY, RICHMOND CA 94803-3571 
 HEARING ON PETITION IN RE:  CLAIMS TO DETERMINE DISPURSEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
The court continues the matter to November 30, 2021 at 9:00 a.m. 
 
 


